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OXJESTIONS AND ANSWERS 

ON 

REAL PROPERTY 



1. What is meant by the jura rerum? 

A. All those rights which a man may acquire in and 
to such external things as are unconnected with his 
person. 

Blacfkitone, Chapter I, Book a. 

2. In the beginning what was the general distribution 
of these rights? 

A. A dominion was given to man by the Creator 
over all the earth, and over the fish of the sea, and 
over the fowls of the air, and over every living thing 
that moveth upon the earth. 

Blackstone, Chapter I, Book a. 

3. What was the general idea of the rights of prop- 
erty in early times as illustrated by the Latin phrase, 
*^erant omnia communia et indivisa omnibus, vduH 
unum cunctis patrimonium essef? 

A. That all property was in common, and that who- 
soever desired could take whatever he saw fit and 



apply it to his own use; that so long as he had the 
actual possession of a thing he had the property or 
dominion over it, but the moment he gave up or left 
the possession it again became common and any one 
could acquire a right in the thing by merely taking pos- 
session. This was in reality only the use of the thing, 
and lasted only during the actual possession of it by 
the person. 

4. Does this idea of property prevail in modern 
times ? 

A. No, gradually as the number of mankind in- 
creased it was recognized that a man could by a con- 
tinuous use of a thing acquire in it a right which could 
not be taken away by any other person. That is, the 
substance of the thing was recognized as well as the 
use. 

5. Generally speaking how many kinds of property 
are there? 

A. Two. 

6. Name them ? 

A. Real property and personal property. 

7. Define each ? 

A. I. Real property is that which is immovable or 
permanent of location. Tiedeman Sec. i. 

% Personal property is every kind of property which 



does not have the characteristics of immobility and 
permanency. 

8. What is land? 

A. It is the soil of the earth. 

9. What does land include? 

A. It includes all things on its surface an(JI all things 
buried within it. Tiedeman, Sec. 2. 

10. What is the general rule in regard to the owner- 
ship of property? 

A. The general rule is that all things must have an 
owner. 

11. What are things real? 

A. They are such things as are fixed and immov- 
able such as land, or whatever may be considered a 
part thereof. Tiffany, Sec. 5. 

12. What are the several classes of things real with 
regard to kind? 

A. Lands, tenements and hereditaments. Tiffany, 
Sec. 4. 

13. What is a tenement? 

A. A tenement is "anything that may be holden pro- 
vided it be of a permanent nature; whether it be of a 
substantial and sensible or of an unsubstantial, ideal 
kind." Tiffany, Sec. 4, citing Black. Comm. 17. 



14. What is a hereditament? 

A. "Any property which is heritable." Tiedeman, 
Sec. 6. 

15. Of what kinds are hereditaments? 
A. Corporeal and incorporeal. 

16. Define corporeal hereditaments? 

A. Corporeal hereditaments consist of such as ef- 
fect the senses, such as may be seen and handled by 
the body. They are of a substantial nature. 

17. What is an incorporeal hereditament? 

A. It is a right of an intangible nature issuing out 
of a thing corporeal, (whether real or personal,) or 
concerning, or annexed to, or exercisable within the 
same. 

18. Name the different classes of incorporeal here- 
ditaments ? 

A. Advowsons, tithes, commons, ways, offices, dig- 
nities, franchises, corodies, annuities, and rents. 

19. Define an advowson? 

A. It is the "right of appointment to a church or 
ecclesiastical benefice." Tiffany, Sec. 5. 

20. What are tithes ? 

A. Tithes are "A right to the tenth part of the 
produce of lands, the stocks upon lands, and the per- 



sonal industry of the inhabitants." Bouvier's Diet., 
Vol 3, P. 3280. 

21. What is meant by the right of common? 

A. It is the profit which one man has in the lands 
of another. That is, a right to take certain substantial 
products pertaining to the realty. Tiedeman, Sec. 424. 

22. Name the principal kinds of rights of common? 

A. The right of pasture, the right of piscary, the 
right of turbary, the right of estovers. 

23. Explain the right of pasture? 

A. It is the right to pasture cattle upon the land of 
another. 

24. Explain the right of piscary? 

A. It is the right to fish in water passing over the 
land of another. Tiedeman, Supra. 

25. Explain what is meant by the right of turbary? 

A. It is the right to dig turf or peat for fuel from 
the land of another. 

26. Explain what is meant by the right of estovers ? 

A. It is the right to take whatever wood that is nec- 
essary for fuel, agricultural implements and fences. 

27. Into how many classes at common law were 
rights of conunon divided? 
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A. Three; Commons appendant, appurtenant, and 
in gross. Tiedeman, Sec. 426. 

28. Explain what is meant by a right of way? 

A. It is the right which one man has to go over the 
land of another. 

29. What are offices? 

A. They are the rights to exercise a public or private 
employment and to take the fees and emoluments there- 
unto belonging. At common law they were classed as 
incorporeal hereditaments but now in this country they 
are never granted for a period longer than life and 
are not hereditaments in any sense. Under modem 
authorities it is doubtful if they can be considered as 
property at all. Tiffany, P. 9. 

30. What are dignities? 

A. Dignities are mere titles and have never existed 
in this country. 

31. Explain what is meant by a franchise? 

A. A franchise is "a special privilege conferred by 
the government upon an individual or corporation 
which does not belong to citizens of the country gen- 
erally by common right." Tiffany, P. 9. Quoting 
Bank of Augusta vs. Earle, 13 Pet. (U. S.) 519, 595. 

32. What are corodies? 



A. Corodies have now ceased to exist but they were 
the rights to receive sustenance at a monastery. 

33. What is an annuity? 

A. An annuity is the right of a person to receive 
from another a yearly sum, not secured by a charge 
on land. Tiffany, P. 12. 

34. What are rents? 

A. Rents are certain profits issuing yearly out of 
lands and tenements corporeal. 

35. What are the essential elements ot rent? 

A. I. It must be a profit. 2. It must be certain. 3. 
It must issue periodically. 4. It must issue from the 
thing granted. 5. It must issue out of lands and tene- 
ments corporeal. 

36. Name the several kinds of rents? 

A. Rent charge, rent seek, rents of assize, chief 
rents, quit rents, white rents, rack rents and fee farm 
rents. 

37. What is the distinction between inheritance and 
distribution ? 

A. Inheritance means the descent of real estate from 
the ancestor to the heir, and distribution is the division 
of the personal estate between the next of kin. The 
next of kin and the heirs are not always the same 
persons. 



ID 

38. What is the distinction between heirs and next 
of kin? 

A. Heirs are those persons who, by act of law, are 
entitled to things real of the deceased person, he 
being their ancestor ; while the next of kin who may 
be different persons, are those who are entitled to the 
distribution of the personal estate of the deceased. 

39. How are wills and testaments and the rights of 
inheritance and succession to be considered as to their 
creation? 

A. They are the creations of municipal law, and in 
every case the law of the jurisdiction must be consid- 
ered to determine what the rights are, and whether 
the testament be valid or what is the line of the descent. 

40. Generally of what things personal may a man 
have an absolute property? 

A. In all things other than those which are in com- 
mon as light, air, water, and animals ferae naturae, for 
these are only capable of being the subject of owner- 
ship so long as the person has the actual possession of 
them. 

41. What passes under a grant of water? 
A. Merely the right to fish in the water. 

42. How is title to water passed? 

A. By conveying certain land covered by water. 
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43* Briefly explain the Feudal System. 

A. The Feudal System was one of military tenure of 
landed property, adopted by the general assembly of 
the principal landholders of Brittany for self protec- 
tion, and prevailing from the ninth to the thirteenth 
centuries. The fundamental maxim was, all lands 
were originally granted by the sovereign, and are 
therefore held mediately or immediately of the crown. 
An alliance of free landholders arranged in degrees of 
subordination according to their respective capacities 
for affording mutual support. Blackstone, Vol. i, 
Book 2, Chapter 4. Tiffany, Vol. i, Sec. 7. 

44. What was the origin of the Feudal System? 

A. It originated in the military policies of the Celts, 
Goths, Huns, Franks, Vandals and Lombards. 

45. When wias the Feudal System first established 
in England? 

A. Soon after the Norman conquest about the year 
1066. Tiffany, Sec. 7. 

46. What was the Council of Sarum? 

A. A meeting of the nobles of the kingdom at which 
time they surrendered their lands to the king, who im- 
mediately re-granted them thus making each one hold 
his lands from the king. 

47. What was the Domesday Book ? 



A. It was a book of surveys which was compQed 
after the Council of Sarum, which set forth the hold- 
ings of the lords as granted to them by the king. 

48. How many classes of tenure existed under the 
Feudal System? 

A. Two. 

49. Name them? 

A. Free tenures and base or villein tenures. Tif- 
fany, Sec. 8. 

50. What was a free tenure? 

A. It was a tenure based on services which were 
proper for a free man to render. 

51. What was a base tenure? 

A. It was one based on services of a base or villetu 
character; such services being considered beneath the 
dignity of a free man. 

52. How many classes of free tenures were there? 
A. Three. 

53. Name them? 

A. Tenure in frankalmoign, tenure in chivalry, and 
socage tenure. 

54. Explain what is meant by tenure in frankal- 
moign? 
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A. That whereby a religious corporation, aggrq;ate 
or sole, holdeth the lands of the donor to them and 
their successors for ever. 

55. How many kinds of tenure in chivalry were 
there? 

A. Two. 

56. Name them? 

A. Tenure by sergeanty, and tenure by knight- 
service. 

57. Explain tenure by grand-sergeanty? 

A. Under this tenure land was held directly of the 
king and was accompanied by the rendition of some 
especially honorable service to the king, in person ; as 
to carry his banner, his sword, or the like. 

58. Explain tenure by knight-service? 

A. This tenure involved the rendition of certain mil- 
itary services to the king in time of war, and in con- 
sideration of such service land was held. Tiffany, Vol. 
I, P. 21. 

59. Explain socage tenure? 

A. This included all tenures not in frankalmoign, by 
knight-service or by grand sergeanty. It usually in- 
volved the rendition of fixed and determinate services. 

60. What were the essential elements of feuds ? 



A. Fealty and homage on the part of the person who 
accepted the feud. 

6i. To what in our day did fealty and homage corre- 
spond? 

A. Fealty and homage was an acknowledgment by a 
person that he was the man or servant of the lord, 
and corresponded more or less to our oath of allegiance 
of today. Tiffany, Vol. i, P. 25. 

62. What was the right of wardship? 

A. It was the right which a lord had upon the death 
of a tenant in chivalry if the tenant's heir was under 
age to the custody of the land and body of the heir till 
the heir became of age. 

63. Explain what was meant by the right of mar- 
riage? 

A. It was the right which the lord had to dispose of 
his ward in marriage. 

64. What was the result if the ward refused to ac- 
cept a marriage arranged by the lord? 

A. The ward forfeited, out of his or her estate, 
whatever the lord would have been paid as guardian 
for the alliance. 

65. What were "aids"? 

A. They were payments to be made by the tenant 
to his lord, to give the lord's daughter a marriage por- 
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tion or to pay the expense of *knighting the lord's eldest 
son, or of ransoming the lord if captured. TiflFany, P. 
26. 

66. What was an escheat? 

A. It was the final determination of a tenure, be- 
cause of the actual death of the tenant without leaving 
an heir, or by his civil death due to treason or felony. 

67. What was a relief? 

A. A relief was an incident of feudal tenure, by 
which an estate was redeemed which had lapsed by 
the death of a previous tenant. Reliefs arose only on 
estates acquired by descent, and not on estates acquired 
by purchase. 

68. What was livery in ousterlemain, as connected 
with wardship ? 

A. It was the right of the ward on becoming of age 
to sue out a writ in the court of livery and ousterle- 
main by which he compelled the lord to deliver to him 
the possession of his property when he had refused 
to do so. This as to males was at the age of 21, as to 
females 16. 

69. What is a fixture? 

A. It is a thing permanently attached to realty by a 
person having an interest therein. Tiedeman, P. 11. 
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70. Are fixtures removable? 
A. Generally No. 

71. What are the three criterions for determining 
whether a thing attached to realty is or is not a fixture? 

A. I. "The intention of the person who annexed the 
thing to the realty." 2. "The physical character of 
the annexation." 3. "The adaptability of the article to 
the uses for which the realty is put." Tiedeman, Sec. 

II. 

^2, Under the Feudal System could a tenant 
aleniate land? 

A. No, there was no such thing as alienation of land 
under the Feudal System, so far as a tenant was con- 
cerned. 

73. Explain subinfeudation? 

A. A tenant held the land from the lord and let out 
parts of it to sub-tenants who in consideration there- 
for rendered services to the tenant. This was called 
subinfeudation. Tiedeman, Sec. 22. 

74. By what statute was subinfeudation abolished? 
A. by the statute Quia Bmptores, 18 Edw. i. 

75. What power was given a tenant by that statute? 
A. The free power to alienate the land. 

76. What was a feoffment? 
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A. It was the name given to the conveyance of a 
feud to a tenant. 

jy. Explain livery of seisin ? 

A. It was the formal delivery of possession of a 
freehold estate. 

78. What is an estate of freehold ? 

A. ''An estate of freehold is an estate in lands or 
other real property, held by a free tenure, for the life 
of the tenant or that of some other person; or for 
some uncertain period." Bouvier Diet., Vol. i, P. 1077. 

79. What are the two classes of estates of freehold ? 

A. Freehold estates of inheritance, and freehold 
estates not of inheritance. Tiedeman, Sec. 26. 

80. What is an estate of freehold of inheritance ? 

A. One which descends by operation of law to the 
heirs, upon the death of the ancestor. 

81. Mention the classes of freeholds of inheritance? 
A. Absolute or fee simple, and limited. 

82. What was an absolute or fee simple estate? 

A. It was one where the tenant was in possession of 
lands, tenements or hereditaments to hold to him and 
his heirs forever, without mentioning what heirs and 
without any qualification whatever. 
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83. What is a limited fee? 

A. It is an estate of inheritance annexed to which 
are certain conditions or qualifications. 

84. What two classes of limited fees are there? 
A. Base or qualified fees ; Conditional or fee tail. 

85. What is a base or qualified fee ? 

^ A. It is one which has a Qualification annexed to it 
and which must be determined whenever such qualifi- 
cation is at an end. 

86. What is an estate in fee tail? 

A. It is an estate of inheritance which if left to it- 
self will after the death of the first owner, pass to his 
lawful issue so long as that issue endures in the regu- 
lar order of descent from such owner, and will ter- 
minate on the failure of such posterity. Tiflfany, P. 53. 

87. By what statute did the estate in fee tail come 
into existence? 

A. The statute De Bonis Conditionalibus. 

88. What are the two classes of estates in fee tail ? 
A. Estates tail general, and estates tail special. 

89. What is an estate tail general ? 

A. It is one "limited to the heirs of the body of the 
donee generally." Tiflfany, P. 53. 
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90. What are estates tail special? 

A. They are such as are limited to the issue by a 
particular marriage. 

91. What is the most usual form of creating a fee 
tail? 

A. By conveyance or devise "to A and the heirs of 
his body." Tiffany, P. 58. 

92. Does conveyance to "A and his children" create 

an estate tail? 
A. No. TiflFany, P. 59. 

93. Will a devise "To A and his issue" create an 
estate tail ? 

A. Yes, such a devise creates an estate tail, as the 
phrase "his issue" is considered to mean "heirs of his 
body." Tiflfany, P. 61. 

94. What is necessary to create an estate in fee 
simple? 

A. The word "heirs." Tiffany, P. 43. 

95. What is a freehold not of inheritance? 

A. It is an estate which a man holds for his own 
life only, or for the life of another person. Tiedeman, 
Sec. 46. 

96. What is an estate per autre vief 
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A. It is an estate for the life of another. Tiedeman, 
P. 56. 

97. What is the peculiarity of an estate per autre 
vief 

A. It is a freehold but it is not an estate of inherit- 
ance. Tiedeman, Sec. 47. 

98. Explain what is meant by cestui que vief 

A. It means the one whose life limits the duration of 
an estate per autre vie, Tiedeman, Sec. 46. 

99. Can an alien inherit? 

A. Upon the grounds of civil policy any person not 
owing allegiance is not allowed to inherit an estate, un- 
less there be some statute providing that he may do so ; 
there are some circumstances, where the doctrine of 
conversion applies, when an alien will be allowed to 
take, but what he takes is as personal property and not 
as real estate. (Craig vs. Leslie, 3 Wheaton. 563. 

100. What is an attainder? 

A. The corruption of blood by reason of the com- 
mission of a treason or other felony so as to render the 
estate no longer inheritable. 

loi. What is the distinction between forfeiture be- 
cause of attainder and escheat ? 

A. Forfeiture occurs only as a punishment for the 
commission of treason, a felony or a misdemeanor, 
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while an escheat occurs because of the failure of inher- 
itable blood ; in many instances the estate goes, whether 
by forfeiture or escheat, to the same person. 

102. Define curtesy? 

A. It is an estate of freehold "limited by operation 
of law to the husband for life in the hands and tene- 
ments of the wife in which she was seized of an estate 
of inheritance during coverture." Tiedeman, Sec. 75. 

103. What is necessary before an estate by the cur- 
tesy can be created? 

A. Issue bom alive and capable of inheriting the es- 
tate. Tiedeman, Sec. 75. 

104. What is dower? 

A. Dower is the estate provided by the law which a 
widow has in the real property of her husband. Tiede- 
man, Sec. 85. 

105. Generally speaking what proportion of the hus- 
band's realty does the widow get under her right of 
dower? 

A. She gets one-third. 

106. How may a wife release her right of dower 
during coverture? 

A. By joining in a* deed with her husband. Tiede- 
man, Sec. 85. 
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107. In what estates does a widow have dower? 

A. In all freehold estates of inheritance of which 
her husband was seized during coverture and which 
her issue could have inherited as heir of the husband. 
Tiedeman, Sec. 86. 

108. Does a widow have dower in equitable estates? 

A. At present she does, but at common law she did 
not. Tiedeman, Sec. 87. 

109. Does a wife have dower in lands which her hus- 
band held as trustee? 

A. No she has no dower in such lands. 

no. Can dower attach under a void marriage? 

A. No, the wife has dower only when there is a 
legal marriage. Tiedeman, Sec. 95. 

111. At common law could a husband defeat the 
wife's right of dower. 

A. He could not. 

112. What was the widow's quarantine? 

A. It was the right which the widow had to remain 
in the prinicpal house of her husband for a period of 
forty days after his death, during which time her dower 
should be assigned her. Tiedeman, Sec. 103. 

113. What was dower by special custom? 

A, It was where the wife received more or less than 
a third life interest in the husband's realty. 



!% 



23 

114. What was a writ of admeasurement? 

A. It was a writ by which the widow compelled the 
assigmnent of her dower. 

115. Prior to the death of the husband has the wife 
any interest in his realty? 

A. She has merely a contingent interest which is 
called ''dower inchoate'' and not an estate in his land. 
Tiffany, Sec. 197. 

116. Upon the death of a husband what is the dower 
right of bis wife called ? 

A. A dower consummate. Tiffany, Sec. 198. 

117. Explain generally homestead rights? 

A. They are the rights given by statute in most of 
the states to enjoy land occupied as a homestead free 
from liability for debts. Tiffany, Sec. 213. 

118. Who may claim the benefit of a homestead 
statute ? 

A. Generally speaking, any person who is actually 
the head of the family. Tiedeman, Sec. 122. 

119. What is a^ homestead? 

A. It is the place where one dwells. Tiedeman, Sec. 
123. 

120. How may a homestead be lost? 

A. By alienation and by abandonment. Tiedeman, 
Sec. 126 and 127. 
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121. Is a tenant for years entitled to emblements? 
A. No, he is not. TiflFany, Sec. 224. 

122. What are fructus naturalesf 

A. They are the natural products of land not neces- 
sarily resulting from human labor, as fruit trees, etc. 
TiflFany, Sec. 223. 

123. What are fructus industrialesf 

A. They are the products of land resulting from 
annual human labor. TiflFany, Sec. 223. 

124. If the owner of land dies without making a 
devisQ thereof to whom do the fructus naturales pass ? 

A. To the heir. 

125. Upon the death of the owner of land no devise 
thereof having been made to whom passes the fructus 
industrialesf 

A. "To the executor or the administrator as per- 
sonal assets." TiflFany, Sec. 225. 

126. What is an estate for years? 

A. "An estate for years is one granted for a certain 
definite period of time by the owner of the freehold 
who in this conection is called the lessor, to one called 
the lessee to hold and enjoy during the time stipulated 
and under the conditions agreed upon." Tiedeman, 
Sec. 129. 
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127. How is a tenancy for years created? 

A. It is always created by contract. Tiedeman, Sec. 
134. 

128. Is an estate for years necessarily one for a 
number of years? 

A. No, the word years in this connection signifies 
a unit of time ; and an estate for years may be for any 
period of time. 

129. Into what two classes are covenants divided ? 
A. Express covenants and Implied covenants. 

130. Can a lessee assign his lease? 

A. Yes, unless he covenants to the contrary. Tie- 
deman, Sec. 139. 

131. What is an implied covenant for quiet enjoy- 
ment? 

A. It is a covenant for the quiet enjoyment of the 
property by the lessee so far as acts of the landlord 
and of strangers asserting a paramount title are con- 
cerned. Tiedeman, Sec. 144. 

132. IVhat is a covenant running with the land? 

A. It is one beneficial only to the owner of the land 
relating to the preservation and improvement of the 
land and passes to the assignee of the lessor or lessee 
as the case may be. Tiedeman, Sec. 147. 
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133* How is the relation of landlord and tenant ter- 
minated ? 

A. a. By the eviction of the tenant; b. By his vol- 
untary surrender of the premises. Tiedeman, Sec. 151. 

134. What are the two kinds of eviction? 
A. Actual and constructive. 

135. What is meant by letting land upon shares? 

A. It is an agreement between the owner and an- 
other person by which the other person is permitted to 
cultivate the land and in consideration therefor he 
gives the owner a certain share in the crops. Tiede- 
man, Sec. 160. 

136. Does a conveyance of land carry with it a con- 
veyance of all the manure thereon? 

A. Yes, as it is against the policy of the law to per- 
mit the land to be impoverished. Tiffany, Sec. 243. 

137. Is manure real or personal property? 

A. The authorities differ, but the better rule seems 
to be that if it is scattered over the ground it is part 
of the soil and therefore realty, while if it is stacked 
or piled it is a chattel and is considered personal prcq)- 
erty. Tiffany, Sec. 245. 

138. What is waste ? 

A. It is any injury to the permanent growths or to 
structures on land. Tiffany, Sec. 246. 
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139* How many kinds of waste are there? 
A. Two. 

140. Name and explain each ? 

A. Voluntary waste is the doing of an overt act 
such as tearing down a house, etc. ; while permissive 
waste is the failure to protect the structures on land 
from decay or injury by the elements. This involves 
no voluntary act of the tenant. Tiffany, Sec. 254. 

141. How can waste be prevented? 

A. By applying to a court of equity for an injunc- 
tion. 

142. In what ways may the boundaries of lands be 
determined? 

A. a. By the appointment of a commission by an 
equity court to determine the boundary. 

b. By agreement by adjoining owners. 

c. By continued recognition of adjoining owners 
that a certain line is a boundary between their lands. 
Tiffany, Sec. 258. 

143. At common law was the owner required to 
fence his land? 

A. No, but he was required to restrain his cattle by 
fences or other means. Tiffany, Sec. 262. 

144. To whom does land under navigable tide-waters 
belong ? 
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A. It belongs to the State. 

145. What are tidewaters ? 

A. Those in which the tide ordinarily ebbs and 
flows. 

146. What is the general rule as to ownership of 
navigable rivers in this country? 

A. The rule is that ownership rests in the State. 

147. Who has title to the bed of non-navigable 
streams ? 

A. The owners of the land abutting thereon, each 
owns to the middle of the stream in the absence of 
contract or conveyance to the contrary. 

148. What determines the ownership of ice? 

A. The ownership of the bed of the stream on which 
the ice is formed. Tiffany, Sec. 270. 

149. What is an estate at will ? 

A. It is an estate which is determinable at the will 
of either party. Tiedeman, Sec. 162. 

150. What is a tenant by sufferance? 

A. A tenant who has lawful possession of land, with 
the consent of the owner and who retains his posses- 
sion after his right thereto has expired. Tiedeman, 
Sec. 170. 

151. Explain what is meant by joint tenants? 



A. Joint-tenants are two or mose persons who hold 
an estate jointly and who during the lives of both or 
all are entitled to equally share its enjoyment, but 
upon the death of one his share vests in the survivors 
and not in his heirs. When there remains but one sur- 
vivor the entire estate then becomes his and at his 
death descends to his heirs. Tiedeman, Sec. 175. 

152. What four unities of estate must exist to cre- 
ate joint-tenancy? 

A. I. Unity of interest; 2. Unity of time; 3. Unity 
of title; 4. Unity of possession. Tiedeman, Sec. 176. 

153. Can corporations hold land as joint tenants? 

A. No, when corporations hold land jointly they 
hold it as tenants in common. 

154. What is meant by tenants in common? 

A. Tenants who hold an estate by several and dis- 
tinct titles but by unity of possession. 

155. What is an estate upon condition? 

A. It is an estate whose existence depends upon the 
happening or not happening of some uncertain event 
by which the estate may be created, enlarged or de- 
feated. Tiedeman, Sec. 200. 

156. How many classes of estates upon condition 
are there? 

A. Two.' 
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157- Name them? 

A. Estates upon condition expressed and estates 
upon condition implied. 

158. What is an estate upon condition expressed? 

A. It is an estate with an express qualification an- 
nexed and limited by that qualification. Tiedeman, 
Sec. 200. 

159. What is an estate upon condition implied? 

A. It is one where the grant of the estate has a 
condition annexed to it inseparably from its essence 
and constitution, although no condition be expressed 
in words. Tiedeman, Sec. 200. 

160. Is any particular form of expression necessary 
to create an estate upon condition ? 

A. No, any words which show an intention to annex 
a condition to an estate will be sufficient. Tiedeman, 
Sec. 201. 

161. What is a condition precedent? 

A. It is one which must be performed before the es- 
tate can vest or be enlarged. Tiedeman, Sec. 202. 

162. What is a condition subsequent? 

A. It is a condition, the non-performance of which 
will defeat an estate already vested. Tiedeman, Sec. 
202. 
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163. What is a mortgage? 

A. It is an interest in land given to secure the pay- 
ment of a sum of money or its equivalent. Tiedeman, 
Sec. 212. 

164. At common law when a mortgage was given 
who had actual possession of the land? 

A. The mortgagee and he held possession until the 
debt was paid. 

165. How at the present day? 

A. The mortgagor is now allowed to remain in pos- 
session until default is made. 

i66. Explain what is meant by the equity of re- 
demption? 

A. The equity of redemption is the right given to 
the mortgagor to recover his land even after the day 
of payment has passed and the estate has been forfeited 
thereby on making payment of the debt, with interest 
and costs. Tiffany, Sec. 508. 

167. Must a mortgage be in writing? 

A. Yes, as it is an interest in land within the mean- 
ing of the Statute of Frauds. Tiffany, Sec. 510. 

168. Is a sale with a clause giving the seller the 
right to repurchase within a given time considered a 
sale or a mortgage ? 

A. If it is a sale in form only and really intended to 
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secure the payment of a sum of money a court of 
equity will treat it as a mortgage; but if it is in fact 
what it purports to be then it will be treated as a sale 
and unless the right of repurchase is exercised within 
the designated time that right is lost forever. Tiffany, 
P. 1181. 

169. Has a mortgagor an insurable interest? 
A. Yes. TiflFany, Sec. 523. 

170. Has a mortgagee an insurable interest? 

A. He has, to the amount of the mortgage debt only. 
Tiffany, P. 1209. 

171. What is meant by foreclosure? 

A. Foreclosure is an equitable proceeding by which 
the land is sold and the proceeds applied to the pay- 
ment of the obligation secured. Tiffany, Sec. 548. 

172. Is parole evidence admissible to show that a 
deed absolute on its face is in fact a mortgage? 

A. Such evidence is admissible only in a court of 
equity when the court has reason to believe that a fraud 
may have been perpetrated. Tiedeman, Sec. 233. 

173. What may be mortgaged ? 

A. Any vested legal or equitable interest in land. 
Tiedeman, Sec. 238. 

174. Who is entitled to the rents and profits arising 
from mortgaged premises? 
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A. The party in possession is entitled to the rents 
and profits, be he mortgagor or mortgagee. Tiede- 
man. Sec. 245. 

175. What liability is there upon the mortgagee for 
rents collected by him from the mortgaged property? 

A. He receives such rents as the agent of the mort- 
gagor, and after the payment of legitimate expenses 
he must apply them first to the payment of interest and 
then to the payment of the principal of the debt. 
Tiedeman, Sec. 246. 

176. Can a mortgage be assigned ? 
A. Yes. 

177. How is such assignment made? 

A. It is made by deed and may be either separate 
or by endorsement on back of the mortgage itself cou- 
pled with the delivery of the instrument of indebted- 
ness if there be one. Tiedeman, Sec. 249. 

178. How may a mortgage be extinguished ? 

A. By any act which would amount to a payment of 
the debt or a release of the mortgage. Tiedeman, Sec. 
256. 

179. How is priority of mortgages determined? 

A. By the dates they are recorded. That which is 
recorded first has priority over mortgages subsequent- 
ly recorded. Tiedeman, Sec. 259. 
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i8o. Of what eflFect is an unrecorded mortgage? 

A. It is good between the parties and all persons 
claiming under them, but a recorded mortgage has pri- 
ority over it. Tiedeman, Sec. 260. 

181. Who are the proper parties to a foreclosure 
proceeding? 

A. All persons having a legal or equitable interest 
should join as parties plaintiff; those who refuse to 
join should be made parties defendant. 

182. Can one not interested in the mortgage be a 
party to foreclosure proceedings? 

A. Such person can never be a party. 

183. What is a deed of trust? 

A. It is an instrument similar in effect to a mortgage 
with power of sale, by which property is conveyed to a 
trustee to secure the creditor, with power to sell the 
property and satisfy the debt with the proceeds, if it is 
not paid at maturity. Tiedeman, Sec. 282. 

184. What is a strict foreclosure? 

A. It occurs where it is decreed by the court, on a 
bill filed to foreclose the rights of the mortgagor, that 
the mortgagee shall take the property for his debt. 
Tiffany, Sec. 550. 

185. What is a general foreclosure? 
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A. Where is it decreed by the court, on a bill filed 
for foreclosure, that the security shall be sold and 
that out of the proceeds the mortgagee shall have his 
debt, interest and costs, and that if there be any sur- 
plus it shall be paid to the mortgagor. 

i86. Is strict foreclosure ever used in this country? 

A. General foreclosure is the method in use in this 
country and it is doubtful if strict foreclosure was ever 
used. 

187. Is a stipulation in a mortgage that upon fore- 
closure the amount of the attorney's fees in the fore- 
closure proceedings be included in the decree, valid? 

A. Yes, by the weight of authority such a stipulation 
is valid but the amount named as attorney's fees may 
be changed in the discretion of the court. Tiffany, Sec. 

557. 

188. What is an equitable lien? 

A. It is "a right in equity to have a personal claim 
paid, in case of necessity, by the sale of specific land." 
Tiffany, Sec. 559. 

189. What is a mechanics' lien? 

A. It is a statutory lien on land, fixtures and im- 
provements thereon to secure the payment of persons 
who under contract with the owner or his agent fur- 
nished labor or materials in the improvement of the 
land. Tiffany, Sec. 559. 
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190. What is simony? 

A. It is a corrupt presentation to an ecclesiastical 
benefice for money, gift or reward. 

191. What is prescription? 

A. A method of acquiring incorporeal hereditaments 
where a man can show no other title than that he, and 
those under whom he claims, have immemorially been 
*used to enjoy it. 

192. What is the distinction between custom and 
prescription? 

A. Custom is properly a local usage and not an- 
nexed to the person ; prescription is purely a personal 
usage. 

193. For what things may a prescription be raised? 

A. Only for incorporeal hereditaments, such as right 
of way, a common, etc. ; and it can only be laid in the 
tenant of the fee and it cannot be laid except for the 
thing that can be raised by grant. 

194. What is the presumption of law on a prescrip- 
tion ? 

A. That at some time or other, so long passed that 
the grant has been lost, the person who claims did have 
a grant. 

195. Whatis title by accretion? 

A. It is the title which the owner of land on a body 
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of water acquires to the gradual formation of adjacent 
land resulting from alluvial deposits by the water. 
Tiffany, P. 1034. 

196. What is title by occupancy? 

A. The taking possession of those things which be- 
fore belonged to nobody. 

197. Under what circumstances did a title by occu- 
pancy arise under the laws of England? 

A. Where a man was tenant pur autre vie that is for 
the life of another and the tenant died during the life 
of the person by whom it was held, the first who en- 
tered upon the land might lawfully retain possession of 
it during the life time of the cestui que vie. 

198. Does the estate of common occupancy exist in 
the United States ? 

A. No, it has been abolished by statute in England 
and in the United States. Tiffany, P. 78. 

199. What is dereliction? 

A. This arises wherever the sea or a river shrinks 
back below the usual water mark ; the ownership of 
this new made land also belongs to the riparian owner. 

200. An island arises in the middle of a stream, to 
whom does it belong? 

A. If the stream be non-navigable, then it belongs 
equally to the riparian owners, being in the thread of 
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the stream, but if on either side it belongs to the per- 
son owning the land on the side on which it arises ; if 
however it be a navigable stream, then it belongs to the 
State. 

201. When was the memory of man said to have 
commenced? 

A. Formerly, a usage was said to have been im- 
memorial if it dated from the beginning of the reign of 
Richard I ; but because of the impossibility of proof, 
the courts have held generally, that the existence of a 
usage for twenty years is sufficient. The proof of a 
shorter period of corroboration may be taken to estab- 
lish the right in some cases. 

202. What is meant by the term "hotch-pot" ? 

A. It is a term meaning the blending and mixing of 
property belonging to different persons in order to 
divide it equally among those entitled to it. Bouvier's 
Diet., Vol. 2, P. 1460. 

203. What relation does the law of hotch-pot have 
to advancements to an heir or to the widow in lieu of 
dower? 

A. That whenever an advancement had been made 
or that an3rthing had been given to the widow in lieu 
of dower, they should in any case, in order to be en- 
titled to an equal share in the estate, return what they 
have received to the general fund. 
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204. What is title? 

A. It is "the means by which one may acquire the 
right of ownership in things." Tiedeman, Sec. 469. 

205. What are the three complete requisites to a 
complete title ? 

A. The possession, the right of possession, and the 
right of property. 

206. What is a reversion? 

A. It is "that estate which remains to an owner of 
land after he has conveyed away a particular estate." 
Tiedeman, Sec. 291. 

207. Is a reversion a vested estate? 

A. Yes, it is a vested estate of future enjoyment, 
the possession of which awaits the determination of 
the estate originally granted. Tiedeman, Sec. 291. 

208. Can a reversion be assigned? 

A. Yes, it may be assigned as though it were an 
estate in possession, subject to the prior estate granted. 
Tiedeman, Sec. 292. 

209. What is the general remedy to try title in this 
country? 

A. The action of ejectment. 

210. What is an estate in remainder? 

A. It is an estate limited to take effect and be en- 
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joyed after another or prior estate has been deter- 
mined. Tiedeman, Sec. 296. 

211. How many kinds of remainders are there? 
A. Two. 

212. Name them? 

A. Vested and contingent remainders. 

213. Define a vested remainder? 

T. "A vested remainder is a present vested right to 
the future enjoyment of the land." Tiedeman, Sec. 
297. 

214. What is a contingent remainder? 

A. It is where no present right passes, but the 
right depends upon the happening or not happening of 
some uncertain event or the estate is limited to an un- 
certain person. 

215. What are the requisites of the particular es- 
tate to support a remainder? 

A. If it be a freehold remainder and vested, then 
it may be supported by an estate for years if livery 
be made to the tenant of the particular estate ; but if 
it be a contingent remainder of freehold then the 
particular estate must likewise be a freehold estate. 
This for the reason that a freehold estate cannot be 
created to commence in future, and it is uncertain in 
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a contingent remainder whether it will ever take eflfect, 
and the freehold must rest in some one. 

216. Will an estate at will support a remainder? 

A. No, for the reason that at any time the grantor 
could by acts or declarations determine the estate of 
the tenant holding at will. 

217. What do you understand by the rule that the 
remainder must commence or pass out of the grantor 
at the time of the creation of the particular estate? 

A. That a remainder cannot be created by a sepa- 
rate instrument or conveyance from that which created 
the particular estate. Each must arise at the same 
time. It has been held that a remainder can be created 
by separate instrument where a delivery of both is 
made at one and the same time. 

218. What do you understand by the rule that the 
remainder must vest in the grantee during the con- 
tinuance of the particular estate, or eo instanti on its 
determination ? 

A. By the feudal law the freehold could not be va- 
cant, or, as it was termed, in abeyance. There must 
have been a tenant to fulfill the feudal duties or re- 
turns, and against whom the rights of others might be 
maintained. 

219. How are remainders distinguished other than 
by the words vested and contingent? 
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A. As to vested remainders they are frequently 
called executed ; as to contingent, executory. 

220. An estate to A for life, remainder to the eldest 
son of B, who at the time of the grant has no son, is 
the remainder vested or contingent, and why? 

A. Contingent, for the reason that the limitation is 
to a person who is not in being. It is uncertain if B 
will have a son. 

221. How may a contingent remainder be destroyed? 

A. I. By the destruction of the particular estate be- 
fore the contingency on which the remainder is to vest 
happens ; 

2. By the failure of the happening of the contin- 
gency ; 

3. By the happening of the contingency, when the 
remainder becomes vested. 

222. What is meant by cross-remainders ? 

A. "Where particular estates are given to two or 
more in different parcels of land, or in the same land 
in undivided shares, and the remainders of all the es- 
tates are made to vest in the survivor or survivors, 
the future estates are called cross-remainders." Tiede- 
man, Sec. 304. 

223. If it is possible to construe a limitation as cre- 
ating a contingent remainder as well as a vested one, 
which will it be considered ? 
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A. It- will be considered a vested remainder. Tif- 
fany, P. 289-90. 

224. How are remainders always created? 

A. By the express words of the parties as stated in 
their contracts or deeds. 

225. What is the rule against perpetuities? 

A. The rule is that no estate can be limited for a 
longer period than a life or lives in being and twenty- 
one years thereafter whether it be by way of remain- 
der or executory devise. Tiffany, P.. 344. 

226. What is a power of attorney with regard to 
the law of real estate? 

A. It is an instrument by which one person is con- 
stituted agent of another to make a conveyance or do 
some other act on behalf of his principal. 

22y. Name some of the chief natural rights of a 
landowner? 

A. The right to air, the right to natural flow of 
water courses which may run past his land, the right 
to have his land supported by adjacent land, and in 
some jurisdictions the right to discharge water on ad- 
joining land, the right to be free from injury from 
water artificially collected on another's land. Tif- 
fany, P. 649. 

228. What are the remedies for the violation of a 
natural right? 
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A. I. Suit at law for damages; 2. An injunction 
in equity. 

229. What is the right of lateral support? 

A. It is the right which an owner of land has to 
have his land supported in its natural state by the ad- 
joining land. Tiffany, P. 668. 

230. What is a highway? 

A. It is "A right of passage over land which may be 
made use of by any individual." Tiffany, P. 806. 

231. What is a heriot? 

A. It was the result of a Danish custom and was 
the render of the best beast, or other goods as the 
custom was, to the lord, on the death of the tenant. 
Bouvier's EKct, Vol. 2, 1436. 

232. What is an estate in coparcenary? 

A. This estate arises where lands of inheritance de- 
scend from the ancestor or two or more persons, and 
it arises either by common law or particular custom. 
Tiedeman, Sec. 180. 

233. What is an estate in entirety? 

A. This is an estate resulting from a conveyance to 
a man and wife jointly. "They are not seised of 
moities but of entireties." Tiedeman, Sec. 181. . 

234. How is possession of land recovered? 
A. By the action of ejectment. 
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235- What is the meaning of the maxim "Once a 
mortgage always a mortgage" ? 

A. It refers especially to cases where the parties 
have agreed on the execution of a mortgage, or sub- 
sequently, that the title shall vest absolutely in the 
mortgagee, if the debt is not paid at the time it be- 
comes due by the terms of the deed. 

236. What is the object of that maxim? 

A. To prevent the bargaining away of the equity of 
redemption. 

237. What persons may claim as heirs of a deceased 
intestate? 

A. Only those persons who are in some way related 
to the deceased. 

238. How many kinds of relationship are there? 
A. Two, consanguinity and affinity. 

239. Define consanguinity? 

A. It is that relationship which exists between per- 
sons descended from a common ancestor, and is com- 
monly spoken of as relationship by blood. 

240. How many kinds of consanguinity are there? 
A. Two, lineal and collateral. 

241. Define each? 

A. Lineal consanguinity is that relationship which 
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"exists between persons who descend one from the 
other in the direct or single line of descent," such as 
father, grand father; or son, grand son. 

Collateral consanguinity is relationship which is 
traced through different lines of descent back to the 
common ancestor, such as brothers, cousins, nephews, 
etc. Tiedeman, 473. 

242. What is affinity? 

A. It is relationship created by marriage, as dis- 
tinguished from relationship by blood. 

243. What effect has duress on the validity of a 
deed? 

A. A deed obtained by duress is voidable. Tiede- 
man, Sec. 560. 

244. State the canons of descent. 

V 

A. I. Inheritances shall lineally descend to the issue 
of the person who last died actually seised, in infini- 
tum, but shall never lineally ascend. 

2. The male issue shall be admitted before the fe- 
male. 

3. When there are two or more males of equal de- 
gree the eldest only shall inherit but the females all 
together. 

4. The lineal descendants in infinitum, of any per- 
son deceased, shall represent their ancestor; that is, 
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shall stand in the same place as the person himself 
would have done, had he been living. 

5. On failure of lineal descendant or issue of the 
person last seised, the inheritance shall descend to his 
collateral relations, being of the blood of the first 
purchaser, subject to the three preceding rules. 

6. That the collateral heir of the person last seised 
must b*e his next collateral kinsman of the whole blood. 

7. That in collateral inheritances, the male stock 
shall be preferred to the female, unless where the land 
has in fact descended from a female. 

245. Does the rule that inheritances shall always 
descend and never ascend, apply strictly in modern 
times? 

A. No, there are many instances in the various 
states where this has been changed by statute. 

246. What is the meaning of per capita? 

A. It is applied to a division of an estate where each 
takes share and share alike in their own right and not 
by right of representation. 

247. What is the doctrine of succession in stirpes? 

A. That where there are several entitled through 
their ancestor that they take according to what their 
ancestor would have taken, i. e., by the root or stock. 

248. What do you understand by purchase? 

A. It has been defined to be the possession of lands 
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and tenements which a man hath by his own act or 
agreement, and not by descent from any of his an- 
cestors or kindred. It may be said to inchide every 
other method of acquiring an estate other than by in- 
heritance which is where the estate comes to a man 
by the sole act and operation of the law. 

249. Is a devise to be considered as an acquisition 
by purchase? 

A. Yes, it matters not how the devise be made so 
long as it is valid, that is, no matter what limitations 
there may be, nevertheless it is an estate by purchase. 

250. What are the principal differences between an 
estate acquired by descent and by purchase? 

A. By purchase the estate acquires a new inherita- 
ble quality ; that is, the line of descent may be and is 
changed; and, second, an estate taken by purchase 
does not make the heir answerable for the debts of his 
ancestor, as does an estate taken by descent. 

251. What is forfeiture? 

A. A punishment annexed by law to some illegal act 
or negligence in the owner of lands, tenements or her- 
editaments ; whereby he loses all his interest therein, 
and they go to the party injured, as a recompense for 
the wrong which either he alone, or the public together 
with himself hath sustained. 
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252. Name the eight various ways in- which a for- 
feiture may occur? 

A. I. By crimes and misdemeanors; 2. By aliena- 
tion contrary to law ; 3. By non-presentation to a bene- 
fice, when the forfeiture is denominated a lapse; 4. 
By simony ; 5. By non-performance of conditions ; 6. 
By waste ; 7. By breach of copyhold customs ; 8. By 
bankruptcy. 

253. Who is capable of conveying an estate? 

' A. All persons in possession are prima facie capable 
of conveying, yet if the tenant has merely the right of 
either possession or property he cannot convey. 

254. Who is capable of purchasing an estate? 

A. Any person may purchase and hold an estate, 
unless laid under some particular disability by the law. 

255. What is the rule in Shelley's case? 

A. "When the ancestor, by any gift or conveyance, 
taketh an estate of freehold, and in the same gift or 
conveyance an estate is limited, by way of remainder 
either mediately or immediately to his heirs, or to the 
heirs of his body, the word 'heirs' or 'heirs of his 
body' are words of limitation of the estate, and not 
words of purchase." 

256. Did the rule itself originate in Shelley's case? 
A. No, it was first authoritatively uttered in Shel- 
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ley's case, but it was in fact an ancient rule of the 
common law. Tiedeman, Sec. 321. 

257. Is the rule in Shelley's case in force in this 
country? 

A. It is in a majority of states, but it has been abol- 
ished by statute in some jurisdictions. Tiflfany, 316. 

258. What is the eflFect of the abolition of the rule 
in Shelley's case? 

A. The ancestor takes a life estate with a contingent 
remainder to his heirs. 

^59. What is a party wall? 

A. It is a wall erected between two lots to support 
the beams of adjoining buildings and is for the mu- 
tual benefit of the owners of such buildings. Tiede- 
man, Sec. 450. 

260. Are owners of party walls tenants in com- 
mon thereof? 

A. No, each has title in severalty to one half of the 
wall. 

216. To what easement is the title of the owner of 
one half of a party wall subject? 

A. The title is subject to an easement for support 
of the other half. 

262. Can a married woman make a valid power of 
attorney authorizing the conveyance of her lands? 
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A. In some states she cannot, but the better rule is 
that she can, as there is no reason to prevent her 
doing by agent what she has the right to do herself. 
Tiedeman, Sec. 570. 

263. Is a power of attorney executed by a feme sole 
revoked by her subsequent marriage? 

A. It is so revoked. Tiedeman, Sec. 570. 

264. Is the deed of an infant void or voidable? 
A. Voidable. Tiedeman, Sec. 556. 

265. What is meant by pre-emption? 

A. It is the name given to the right in this country 
conferred by acts of Congress upon persons settling 
upon the Public Lands, to buy the land on which he 
settles at the minimum price fixed by law, provided he 
records an accurate description of the land in the 
proper land office. Tiedeman, Sec. 522. 

266. Is the rolling stock of a railroad considered 
realty ? 

A. It hasi been held so to be by some decisions, but 
the weight of authority seems to be the contrary. See 
Tiedeman, P. 4, note. 

267. What right have adjacent owners in water 
passing over their land? 

A. The right to a reasonable use of the water with- 
out diminishing its flow, or polluting it to the injury 
of the riparian owner below. 
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268. Who has title to trees located exactly on a 
boundary line? 

A. The adjoining owners have a joint property in 
them. Tiedeman, Sec. 8. 

269. What statute abolished livery of seisin? 
A. The Statute of Uses. 

270. What was the effect of the Statute of Uses? 

A. It abolished the feoffee and invested the legal as 
well as the equitable title in the cestue que use. 

271. What are the various parts of a deed? 

A. I. Premises; 2. Habendum; 3. Tenendum; 4. 
Redendum; 5. Conditions; 6. Warranty; 7. Cove- 
nants; 8. Conclusion. 

272. Explain the premises? 

A. The object of this clause is merely to recite pre- 
liminaries, such as the names of the parties, etc. 

273. What is the object of the Habendum clause? 

A. This clause explains the kind of estate con- 
veyed. 

274. What is the object of the Tenendum clause? 

A. This is the clause which gives possession and 
title. 

275. What is the function of the Redendum? 
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A. This occurs only in leases and in the returning 
clause. 

276. What is the condition clause? 

A. That wherein is set forth any contingency, on 
the happening or failure of which the estate granted 
may be defeated ; or, in fact, any of the conditioils that 
are superimposed upon the estate. This clause does 
not appear in every deed. 

2,TJ. Explain the warranty clause? 

A. This is the clause by which the grantor warrants 
and secures the estate to the grantee; the warranty 
may be general or special. 

278. What is a general warranty? 

A. A covenant on the part of a grantor that he, his 
heirs, executor or administrator shall warrant and de- 
fend the title conveyed to the grantee, his heirs and 
assigns forever against the lawful claim of all persons. 

279. What is a special warranty? 

A. That the title is free from incumbrance made or 
suffered by the grantor and that he, his heirs and as- 
signs, shall warrant and defend the same to the 
grantee, his heirs and assigns against the lawful de- 
mand of all persons claiming through him, the grantor. 

280. Explain the clauses of covenant? 
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A. These are the clauses in which either party 
promises to perform certain acts or guarantees the 
truth of some fact 

281. What is the object of the conclusion clause? 

A. The object of this clause is to set forth the date 
of the execution of the deed. 

282. How many requisites are there to a valid deed ? 
A. Nine. 

283. Name them ? 

A. I. Competent parties ; 2. Lawful subject-matter ; 
3. Consideration not open to legal objection ; 4. Deed 
written or printed on paper or parchment ; 5. Matter 
legally or orderly let out; 6. Reading of the deed; 7. 
Sealing and properly signing; 8. Delivery; 9. Attesta- 
tion. 

284. Are witnesses necessary to the validity of a 
deed? 

A. In most jurisdictions they are, and the most us- 
ual number required is two. However, in some juris- 
dictions they are not required and the number of wit- 
nesses varies in the diflFerent States. Tiffany, P. 923. 

285. What is the doctrine of lis pendens f 

A. By this doctrine a person purchasing land which 
is the subject of pending litigation from a party to that 
litigation, takes title subject to the result of said liti- 
gation. Tiffany, P. 1098. 
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286. Can a mortgage given to secure a gambling 
debt be enforced? 

A. No, as the consideration is illegal. Tiffany, 
P. 1191. 

287. Is a tenant liable for waste committed by a 
stranger? 

A. Yes, on the theory that he could have prevented 
it. Tiffany, P. 572. 

288. What persons can make a valid devise of real 
estate? 

A. All persons except infants, married women, and 
persons of insane mind. 

289. Who may prepare a will devising real estate? 

A. Any person, either the testator or another for 
him. Tiedeman, Sec. 635. 

290. What are the requisites of a valid will ? 

A. I. A sufficient writing; 2. Proper attestation; 
3. Legal subject-matter; 4. A competent testator; 5. 
A competent devisee. Tiedeman, Sec. 630. 

291. What right is acquired by a mere naked pos- 
session ? 

A. Possession without even a claim of title, gives 
the party in possession such a right of property as will 
enable him to hold the land against all the world ex- 
cept the true owner. Tiedeman, Sec. 490. 
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292. What is necessary to enable a married woman 
to convey her real estate? 

A. Her husband must join with her in the deed of 
conveyance. Tiedeman, Sec. 558. 

293. How long must the use have continued at com- 
mon law to acquire an easement in the land of another 
by prescription ? 

A. From a time whereof the memory of man runs 
not to the contrary. 

294. What is a springing use? 

A. It is ''one to commence in the future, unsupport- 
ed by the limitation of a preceding use, and which 
does not by its vesting defeat or cut short any prior 
limitation." Tiedeman, Sec. 355. 

295. What are the two kinds of springing uses ? 
A. Vested and contingent. 

296. Explain the difference between these two? 

A. It is vested when it depends upon the happening 
of an event which is certain to happen; it is contin- 
gent when the event upon which it depends is uncer- 
tain. 

297. What is a shifting use? 

A. It is one limited in such a manner that by its 
vesting it will defeat the prior estate in the use. A 
shifting use is always contingent. Tiedeman, Sec. 356. 
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298. The law of what jurisdiction governs litigation 
relating to real property? 

A. The law of the place where the land is situated, 
called the lex loci rei sitae. Tiedeman, Sec. 472. 

299. Is the payment of taxes requisite to constitute 
adverse possession? 

A. In a few jurisdictions it is ; generally speaking 
it is not. 

300. In the law of real estate what is a monument ? 

A. A monument is an object permanent in its nature, 
located on land and used to mark a boundary. Tiede- 
man, Sec. 595. 

301. How many kinds of monuments are there? 
A. Two. 

302. Name and explain each? 

A. Natural, such as trees, ponds, highways, etc.; 
artificial, such as stakes or stones. 

303. Can the right to lateral support for a building 
be acquired by prescription? 

A. It has been held in Georgia and several other 
states that such a right cannot be acquired by pre- 
scription. Mitchell vs. Mayor, 15 Am. Rep. 469. 

Finis. 
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